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Cape judge president has a duty to stay away while under cloud 
THE Cape judge president is in the news again. On January 26, after an absence of many months on specially arranged leave while a charge of gross misconduct was pending against him, he simply appeared in his office and instructed his deputy to step aside.

He then rejected a suggestion from the minister of justice that he remain on leave, reportedly “exercising his right to work”. Some commentators thought — even if ruefully — that Hlophe had this right, some said he was bound by the special leave arrangement, while others maintained that, agreement or no, it was not for the minister to tell a judge what to do.

There should, however, be no confusion. It is perfectly clear that Hlophe has no right to return to work while the cloud remains over his head. Whether or not the minister has the legal power to compel him to do his duty is something altogether different. Duties are not duties only when they are legally enforceable; nor do they cease to be duties merely because they can be ignored with impunity. On the contrary, among honourable people many duties are acknowledged as binding obligations precisely because they are not legally enforceable. This is not lawyers’ talk but elementary decency applicable to all of us irrespective of our cultural or social differences.

In the case of a judge the position is even clearer. Hlophe is not a junior clerk in government service subject to the supervisory powers of ordinary employment. He is a judge of the High Court, an appointment which our constitution clearly regards as special. This gives us the assurance that our judges are men and women with the necessary personal and institutional independence to uphold our rights impartially and without fear, favour or prejudice. To this end the office to which judges are appointed is specially privileged. Unlike members of the national legislature or executive, judges are not answerable to the electorate and are not subject to periodic re-election. Unlike members of the public service, judges are not subject to public service regulations, performance criteria or office hours. They do not rise through the ranks, are not subject to supervision or discipline at the hands of a superior, cannot be dismissed for incompetence or insubordination, and their salaries, allowances and benefits cannot be reduced. Nobody, not a judge president, not the chief justice, not the minister or even the president can tell judges when and how to do their jobs; and if judges fail to do their work diligently — or even competently — they cannot be fired (except in very special circumstances).

But these very important privileges are not personal privileges. They are privileges that attach to the office so as to protect judicial independence, and they go hand in hand with heavy obligations.

What gives the office its special character is not that there are no obligations but that the obligations of judicial office cannot be enforced from outside. We rely for their enforcement on the integrity and self-discipline of the judge.
Accepting appointment as a judge creates a special kind of compact with society. While we entrust our judges with great freedom in the performance of their functions, they in return accept the onerous duty at all times to be worthy of such trust. Judicial ethics is therefore not about the enforcement of obligations but about integrity, restraint and the protection of the moral authority of the judiciary. It is about trust.

As the Judicial Code of Conduct makes plain, the supremacy of the constitution and the rule of law are foundational to our democracy. Judicial independence is, in turn, foundational to the rule of law. It is the cornerstone of judicial impartiality and integrity, which are the ultimate safeguards of the rights and freedoms promised to each of us by the constitution. This independence is not a private right or a benefit for judges as individuals. Therefore a judge who invokes judicial independence in support of conduct unbecoming judicial office doubly damages the moral authority of the judiciary.

There are indeed many obligations that attach to judicial office. They do not need to be spelt out in a contract of employment because every judge knows — or ought to know — what they are and when in doubt can consult the code or a colleague for guidance. In principle a judge should always, not only in the discharge of official duties, act honourably and in a manner befitting judicial office. Nothing a judge does or does not do, on or off the bench, should bring the judiciary into disrepute. In the result many things that ordinary citizens are entitled to do are not permissible for a judge. A judge should never be seen in a casino or a seedy club. A judge may not have a drink too many in a public place. Judges never become involved in politics. They avoid public altercations and litigation. They never comment publicly on court cases. Indeed, they should avoid the limelight at all times. Judicial independence is not licence. It has its own special framework of dos and don’ts by which judges are ethically bound. At the core of all these obligations is the obligation to preserve the integrity of the judiciary.

Hlophe has been accused of attempting to subvert the course of justice. The charge has not been made by a disgruntled litigant. It has been made by the country’s most senior judges. At this stage it is irrelevant whether the accusation is correct. Assume that the judges may be mistaken, that they may have misinterpreted events or were given incorrect information. Unless and until the Judicial Service Commission has made a finding in that regard, however, we do not know whether or not Hlophe has committed this extremely serious crime. There can be no doubt that if indeed he has done so, he is wholly unfitted for judicial office. Seeking to influence the outcome of a case by lobbying the presiding judge or judges strikes at the very heart of the judicial process. For a judge to behave in this fashion would be monstrous.

There can be no question that until the truth or otherwise of the accusation is established, the public cannot be expected to have their disputes adjudicated by this judge. Although judges are fallible human beings and may therefore make mistakes, it is fundamental to the rule of law that the public has complete trust in the integrity of their judges. Civil litigants and, all the more, accused persons should have confidence in the integrity of those who decide their fate.

For the present the public clearly cannot be expected to accept that Hlophe hears their cases or heads the administration of justice in the Cape High Court. While he stands accused by his peers of seeking to subvert the course of justice, he simply does not enjoy the requisite trust in his integrity.

We are not concerned here with the presumption of innocence. The issue is public confidence in the administration of justice.

There is no alternative but that the judge must honour the leave arrangement he made last year. He cannot sit in judgment on others while he himself is under suspicion. Indeed, if Hlophe were to exercise judicial functions while such a dark cloud hangs over his head, he would taint the administration of justice with that same suspicion. A judge president, besides actually hearing cases in court, exercises numerous discretionary powers affecting the interests of the public, the legal profession and the judiciary. The impropriety of the judge president’s insistence on occupying the office while accused of such a serious charge is all the greater. The suspicion alone disqualifies him.

The judge president has no more right to continue in judicial office than a suspected paedophile has to continue running a nursery school. Surely it would seriously undermine public confidence in the law enforcement system if a police station commissioner on bail for corruption were to remain at his desk pending his trial? And surely the need for public confidence is all the greater where we are dealing with the head of the judiciary in Western Cape?

Hlophe is under a duty to remain in professional “quarantine” so as to avoid the appearance of impropriety, which his exercising judicial functions would inevitably arouse. It makes no earthly difference whether he is bound by the special leave arrangement or whether he is indeed guilty of the charge levelled against him. If his own conscience does not persuade him to stay away from his office, the Judicial Service Commission should be urgently convened to consider a recommendation to the president under section 177(3) of the constitution that he be suspended from office pending the determination of the charge against him. (And incidentally, if as reported Hlophe is embarrassed to receive his salary while not performing his judicial functions, surely the remedy lies in his own hands?)

· Judge Kriegler chairs Freedom Under Law, a not-for-profit company incorporated in SA and Switzerland.


Hlophe’s sin has been to stand up for judicial independence 
Within hours of Justice Minister Enver Surty ordering Cape Judge President John Hlophe not to resume his judicial duties, Hlophe was subjected to relentless personal criticism, which completely drowned out analysis of the merits or demerits of Surty’s decision.

But this criticism also reveals a wider agenda — not only to drive Hlophe from the bench but also to undermine blacks in higher judicial positions.

Since June last year, Hlophe has been on voluntary special leave in the wake of the complaint filed against him by the judges of the Constitutional Court. Two weeks ago, on January 26, Hlophe told Surty of his decision to resume his duties. Surty raised no immediate objection. On January 28, and only after being contacted by Chief Justice Pius Langa, Surty wrote a letter to Hlophe, in which he said: “The complaint has not been finalised. Accordingly, (the) condition of the grant of special leave has not been met and you remain on special leave. It is not permissible for you to unilaterally terminate the leave without my consent. If you wish to make representations on the early termination of the special leave, you are free to do so.”

Hlophe, through his lawyers, advised Surty that his actions were unlawful, unconstitutional and were a threat to the independence of the judiciary.

Surty’s statement that Hlophe was “granted leave pending the investigation and finalisation of that complaint” is disingenuous and at best shows demonstrable political bias. There was a complaint by the judges of the Constitutional Court. Hlophe filed a counter-complaint and a lawsuit in which he challenged the unconstitutional conduct of the complaining judges. The conduct of the accused judges was a violation of the constitutional rights not just of an ordinary citizen by another, but by the very guardians of the constitution. The judgment of Judge Phineas Mojapelo in Hlophe’s favour makes that clear. The losing judges subsequently lodged an appeal against the decision.

In breach of the principle that complaints of judicial misconduct must be processed expeditiously, the Judicial Service Commission (JSC) decided to hold the investigation of the complaints “in abeyance” until the appeals are resolved. It is patently unfair to suggest Hlophe must be kept out of work indefinitely on the basis of an appeal that is not being prosecuted expeditiously by the losing party. 

To claim that Hlophe must await the so-called finalisation of the complaint displays hypocrisy and double standards. The losing defendant judges are continuing to work in the highest court in the land with a judgment hanging over their heads. Surty has taken no steps to impose any kind of similar or comparable restrictions on them.

His actions show disrespect for Mojapelo’s ruling and are inimical to judicial independence. Surty sees nothing wrong in allowing the losing judges to convert their loss into an instrument to sideline Hlophe from his constitutional duties.

Surty has clearly shown that he is happy to leave Hlophe perpetually in limbo. He has shown no concern for the expeditious handling of the Hlophe case. Only after the recent crisis erupted, and only on February 3, did the office of the state attorney write to the registrar of the Supreme Court of Appeal requesting a “preferent enrolment” of the appeal. 

Both Surty and the JSC have been authors of the delays in the finalisation of the complaints. They acted in breach of the provisions of Article 17 of the United Nations Basic Principles on the Independence of the Judiciary, which state: “A charge or complaint made against a judge in his/her judicial and professional capacity shall be processed expeditiously and fairly under an appropriate procedure.”

Hlophe’s legal argument is unassailable and his principled stance deserves support from all those who cherish judicial independence. Section 176 of the constitution expressly states that the “salaries, allowances and benefits of judges may not be reduced”. Leave granted in terms of regulation five of the regulations promulgated in terms of section 13 of the Judges’ Remuneration and Conditions of Employment Act of 2001 is a benefit that may not be arbitrarily curtailed, manipulated or misused by a minister to the detriment of any judge.

Neither the act nor the regulations grant the minister any power to suspend, remove or in any manner sideline a judicial officer from performing his duties.

It is also significant that under the constitution, it is only the state president who may provisionally suspend a judge from office on specific grounds established by Parliament and following the recommendation of the JSC. Neither the president nor the JSC has taken any action to suspend Hlophe. Accordingly, Surty is acting unlawfully by usurping powers he does not have under the constitution.

Article 14 of the International Covenant on Civil and Political Rights, which SA has ratified, also provides that all people have a right to be tried by a “competent, independent and impartial tribunal”.

The independence of judges must be guaranteed by ensuring that the conditions of their appointment and dismissal are free from executive interference or control. In those situations, where there is an allegation of misconduct on the part of a judge, the procedure for removal or suspension must itself be impartial and conform to the procedures of the court. Surty’s position that Hlophe must bargain with him for the right to return to work is at odds with our constitution and international good practice.

The Canadian Supreme Court noted a few years ago that “under no circumstances is it permissible for the judiciary … to engage in negotiations over remuneration with the executive or representatives of the legislature. Any such negotiations would be fundamentally at odds with judicial independence.”

We all know that judges, as human beings, may occasionally require special leave for any number of reasons . We cannot countenance a scenario where a minister is able to hold judges’ benefits to ransom or exert pressure on any judge who takes special leave. To do so would be to force the judge to “bargain” with the minister for the right to resume duties. If left unchecked, Surty may not only make the spurious argument that the conditions for the special leave have not been fulfilled, but he may also exact a prize — judges could be strong-armed through this bargaining into issuing favourable rulings in favour of the executive.

Hlophe’s only sin is that he understands the law and stood up for judicial independence. SA cannot afford a scenario in which the independence of the judiciary is paid lip service to, but no protections are offered to secure it from the executive. Interference from executive government presents the biggest threat to judicial independence, because it is often subtle and hidden from public scrutiny. A minister may not impose a de facto suspension on a sitting judge by imposing an involuntary special leave or by blocking the judge’s return to work after a voluntary special leave. By refusing Hlophe the right to resume and perform his constitutional functions, Surty has created a constitutional crisis at the judiciary’s expense.

One needs no further evidence to see that Hlophe is a victim of political machinations. No wonder he continues to receive such overwhelming support from both black and white legal practitioners who care about judicial independence. He has taken a principled position in defence of the larger principle of judicial independence. Statements by some advocates and their speculation about why Hlophe chose to resume his judicial duties reveal a sinister agenda against Hlophe. One senior advocate has referred to a racism report authored by Hlophe several years ago and claimed that other judges would refuse to work with him on the basis of the report. This is belied by the warm reception Hlophe received from his colleagues upon his return to work. Calls for Hlophe to be sidelined now reflect a wider agenda built on the grievances of whites against him for his transformation stance. People who resort to such racist tactics must be aware of the predictable outcome — Hlophe’s status as a victim will grow and his support among the public will increase exponentially.

It is to Hlophe’s credit that no one has challenged his formidable intellect or academic qualifications. No one has had the audacity to take issue with the quality of his written opinions. Viewed in this context, the cacophonous voices of those opposing his return should be perceived for what they truly are — the voices of unrepentant racists, hell-bent on undermining those black judicial officers advocating transformation. The question to Surty is this: which side are you on, comrade?

· Ngobeni is deputy registrar, legal services, at the University of Cape Town.
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