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THE STATE ATTORNEY

PER TELEFAX NO:- (012) 328-2661

URGENT ATTENTION:  Ms O PHAHLANE/

                                        Ms A M MOSIDI

Our Ref:


   
  Your Ref:



       Date:
Mr K Louis/pmv/33421                1798/2008/Z1/LC                           4 February 2009

DEAR SIRS

___________________________________________________________________

RE:  THE SOUTH AFRICAN POLICE SERVICES AMENDMENT ACT   

        (“the SAPSA Act”) and THE NATIONAL PROSECUTING AUTHORITY 

        AMENDMENT ACT (“the NPAA Act”). 

___________________________________________________________________

We advise that we still represent Mr H Glenister (“our client”).

We note that the President of the Republic of South Africa has now assented to the legislation, notwithstanding our client’s submissions, forwarded to the President on or about 25th November 2008, that the legislation and the scheme thereof, is unconstitutional on several grounds.

For the sake of brevity, we do not propose repeating the content of our client’s submissions and, instead, refer you to a copy of our letter dated 25th November 2008 containing our client’s submissions. 

Our client re-iterates that, in his opinion, the legislation, and the scheme thereof, is unconstitutional.

We have been instructed to approach the matter by way of further litigation aimed at having both pieces of legislation declared invalid by reason of their inconsistency with the Constitution. The main grounds upon which this relief will be sought are these:
1.  
The overall scheme of the two new acts, which involves the dissolution of the Directorate of Special Operations (DSO) does violence to the constitutionally sanctioned structural independence of the prosecuting authority. This is meant to have the capacity to function independently and to carry out any necessary functions incidental to instituting criminal proceedings. This incidental capacity will be lost as a consequence of the demise of the DSO and the transfer of its functions to the SAPS. The SAPS is not independent in that its policy is determined at ministerial level under s 206(1) of the Constitution while prosecuting policy is in the hands of the politically independent National Director of Public Prosecutions under s 179(5). The current goings on in the prosecution of the suspended National Commissioner of Police, Jackie Selebi, show how dysfunctional matters can become when the prosecutors and the police are not on the same wavelength. It is unfortunate that the prosecution has had to subpoena senior police officers, including the Acting Chief of Police, duces tecum and lamentable that proceedings to set aside the subpoenas in question have been launched against the state by the police officers concerned. Under the new dispensation a prosecution of this kind is virtually unthinkable, and would not happen as loyal underlings of Selebi would have been seized of the investigation instead of independent DSO personnel. The suspended NDPP has complained in Parliament that had he not had to investigate Selebi (via the Brett Kebble murder investigation) he would not have been suspended. There is considerable force in what he says. The fact that the country has been without a NDPP since September 2007 and without a Police Chief for a year is disturbing.
 

2.  
It is also irrational and arbitrary to disband the most successful unit ever engaged in fighting crime at a time when this problem is out of hand in the country.  This form of illegality is also not countenanced by the Constitution. It has been dealt with at length in the previous litigation launched by our client.
 

3.   
The unfair labour practice ramifications and other potential human rights violations inherent in the scheme of the legislation would be plain to any objective observer. Our client has set out his reasonable apprehensions in regard to the violation of human rights in the previous litigation in substantial detail. He repeats them now. The way in which the necessary consultation with affected personnel has been mishandled of itself violates s 23 of the Bill of Rights.
 

4.   
Our international treaty obligations, both to the UN and the AU, require the maintenance of an independent anti- corruption unit. The DSO has hitherto fulfilled this role. The replacement of the DSO will not meet these obligations as it will lack the necessary institutional independence and this will leave the country in breach of its international duties. We refer you to the infringement of s 41(1) of the Constitution that this entails.
 

5.   
It is both unreasonable and unaccountable to destroy the expertise, experience and infrastructure that has been built up in the DSO to good effect and at great expense to the taxpayer. The way in which the SAPS has ridden roughshod over the existing personnel of the DSO without proper consultation in preparation for the proposed new order, of itself constitutes an unfair labour practice and a breach of many of the requirements of s 195 of the Constitution insofar as sound human resource management is concerned.
 

6.  
 As anticipated by our client in the earlier litigation, which was found to be premature, the parliamentary process has been a charade aimed at giving the "might" of the Polokwane resolutions of the ANC the force of "right" in law, without regard to the requirements of the Constitution and the obligations of the executive and legislature to observe  the rule of law. The public participation process was a farce and the preceding debate in parliament had a foregone conclusion after one of the co-chairs of the joint committee which considered the legislation publicly announced at the beginning of the  process that the task at hand was to give effect to the Polokwane resolutions. This is not constitutional multi-party democracy in action, it is a travesty of the process the Constitutional Court itself  reasonably anticipated, in the earlier litigation in which our client took the view that the executive and legislature would merely "rubber stamp" the Polokwane resolutions of the ANC in which the scheme of the legislation originated. The Court's deferential hopes and reasonable expectations that the other branches of government to which it deferred would behave legally, constitutionally and rationally have been dashed.
 

7. Perhaps of greatest concern is the effect of the scheme of the two acts on the constitutionally guaranteed right to equality before the law. ANC spokespersons, notably its Secretary General, have unashamedly confirmed that the reasoning behind the changes made is actually to get the DSO off the backs of ANC leaders who find themselves under investigation for corrupt activities and other forms of criminality. Not least among these is Jacob Zuma, president of the ANC. The underlying idea is that control of the SAPS via the Ministry of Safety and Security will free suspectedly crooked politicians from the unwanted attention of those functioning independently in the manner contemplated in s 179(2) of the 

Constitution.  The unseemly haste with which the legislation has been passed confirms that this underlying idea is intended to help free Zuma of the current impediments to his ambition to become President of the country. The creation of a category of "royal game" immune from investigation is offensive and endangers the rule of law. It is deeply inconsistent with the notions of equality and accountability that are at the core of our Constitution.
 

In all these circumstances our client requires a written undertaking that the legislation will not be implemented pending the final resolution of the above issues and such other ancilliary issues as he may be advised to raise in the contemplated litigation. Should such an undertaking not be given by Government by noon on Wednesday next week (11 February 2009) we will have no alternative but to move the Constitutional Court as a matter of urgency without further correspondence with you. The urgency is self evidently occasioned by the need to avoid having to "unscramble the eggs" after the dissolution of the DSO has been implemented with the irreparable loss of good people and their talents in the public service that this will inevitably entail. Should you be instructed not to tender the undertaking requested, we are instructed to invite you to deal with the 7 points raised above and set out such defences as you are instructed to put up in respect of each issue therein raised.
 

We respectfully point out that the deadline set above is reasonable having regard to the fact that the points raised are not new, having been traversed  and fully motivated in the previous litigation, in the parliamentary debates in both houses and in prior correspondence with the Presidency.
We look forward to hearing from you as a matter of urgency.

Yours faithfully
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