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CODE OF GOOD PRACTI CE REGARDI NG 
DI SMI SSALS  BASED ON OPERATI ONAL 
REQUI REMENTS SCHEDULE 8  OF THE LABOUR 
RELATI ONS ACT, 1 9 9 5  

I nser t  into Schedule 8 of t he Labour Relat ions Act ,  1995 (66 of 1995) ,  im m ediately 
after sect ion 11, a new sect ion 12 -   

12 Operat ional requirem ents 

(1)  This Act  defines a dism issal based on the operat ional requirem ents of the 
em ployer ’s undertaking as one that  is based on the economic,  technological, st ructural 
or sim ilar  needs of an em ployer . This is not  a closed category and it  is diff icult  to define 
all the circum stances that  m ight  legit im ately  form  the basis of a dism issal for  this 
reason. As a general rule, econom ic reasons are those that  relate to the f inancial 
managem ent  of the enterprise. Technological reasons refer  to the int roduct ion of new 
technology which affects work relat ionships either  by m aking exist ing jobs redundant  or  
by requir ing employees to adapt  to the new technology or  a consequent ial rest ructur ing 
of the workplace. St ructural reasons relate to the redundancy of posts consequent  t o a 
rest ructur ing of the em ployer ’s enterpr ise. 

(2)  Dism issals for operat ional requirem ents have been categor ised as "no fault "  
dism issals -  in other words, t he employee is not  responsible for t he term inat ion of 
em ploym ent , t he effect ive cause of the term inat ion is one or more external or  internal 
factors related to the em ployer ’s business needs. For  t his reason, t ogether  with the 
hum an cost  of ret renchm ent , this Act  places par t icular obligat ions on an em ployer, 
most  of which are directed toward ensuring that  all possible alternat ives to dism issal 
are explored and that  those em ployees to be dism issed are t reated fair ly . 

(3)  The obligat ions placed on an em ployer are largely procedural. Pr im arily,  they 
com prise a duty to consult  w ith the required par ty  before a f inal decision to dism iss is 
taken, the fair  select ion of em ployees to be dism issed and the paym ent  of severance 
pay.  

(4)  The purpose of consultat ion is t o perm it  the par t ies, in the form  of a joint  problem -
solving exercise, to st r ive for consensus where that  is possible.  The m at ters on which 
consultat ion is necessary are listed in s189(2) . This sect ion requires the part ies at tempt  
to reach consensus on, amongst  other t hings, appropriate m easures to avoid 
dism issals. I n order  for this to be effect ive, the consultat ion process must  com m ence as 
soon as it  is clear  that  a reduct ion of the workforce is likely  so that  possible alternat ives 
can be explored. The em ployer should in all good fait h keep an open m ind throughout  
and ser iously consider proposals put  forward. 

(5)  This Act  also provides for the disclosure of inform at ion by the em ployer  on m at ters 
relevant  to the consultat ion. Although the m at ters over  which inform at ion for the 
purposes of consultat ion is required are specif ied in s189(3) , the list  in t hat  sect ion is 
not  a closed one. I f considerat ions other  than those that  are listed are relevant  to the 
proposed dism issal, t hey should be disclosed to the consult ing party . 

(6)  The per iod over  which consultat ion should extend is not  defined in t his Act . The 
circum stances surrounding the consultat ion process are relevant  to a determ inat ion of a 
reasonable per iod. Proper consultat ion will include:  the opportunity to m eet  and report  
back to employees;  the opportunity to m eet  with the em ployer ;  and to request , receive 
and consider  inform at ion. The m ore urgent  the need by the business to respond to the 
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factors giving r ise to any contem plated term inat ion of em ploym ent ,  the more t runcated 
the consultat ion process m ight  be. Urgency m ay not , however, be induced by the failure 
to com mence the consultat ion process as soon as a reduct ion of the workforce was 
likely . On the other hand the par t ies who are ent it led to be consulted have a duty to co-
operate during the consultat ion process. I t  should be used as an opportunity to reach 
consensus, and not  as a delay ing tact ic. 

(7)  I f one or m ore em ployees are to be selected for dism issal from  a num ber of 
em ployees, this Act  requires that  the cr iter ia for  their  select ion m ust  be either  agreed 
with the consult ing party  or be fair and object ive cr iter ia. 

(8)  Cr iter ia that  infr inge a fundam ental r ight  protected by this Act  when they are 
applied,  can never be fair. These include select ion on the basis of union m embership or 
act ivit y, pregnancy, or som e other  discrim inatory ground. Cr iter ia that  are on the face 
of it  neut ral should be carefully exam ined to ensure that  when they are applied, they do 
not  have a discr im inatory effect . For  exam ple, to select  only part - t im e workers for  
ret renchm ent  m ight  discr im inate against  wom en, since women are predom inant ly 
em ployed in part - t im e work.  

(9)  Select ion cr iter ia that  are generally accepted to be fair include length of service, 
sk ills and qualif icat ions.  However, depending on the circum stances, other  select ion 
cr iter ia m ay also be fair . The less capable these cr iter ia are of m easurem ent  against  
object ive standards other  t han the opinion of the person m aking the select ion, the less 
likely  t hey are to be fair. The less object ive the proposed crit er ia for  select ion,  the m ore 
im portant  the obligat ion to consult  over select ion criter ia becom es,. For  this reason, 
length of serv ice (applied in t he form  of LI FO or " last  in,  first  out " )  is com m only applied, 
on its own or  in com binat ion with other  cr it er ia. Except ions to the general rule,  for 
example the r ight  to retain em ployees with special sk ills,  are often recognised. 

(10)  Em ployees dism issed for reasons based on the em ployer ’s operat ional 
requirem ents are ent it led to severance pay of at  least  one week’s rem unerat ion for 
each com pleted year  of cont inuous serv ice with the em ployer . I f  an employee either 
accepted or unreasonably refused to accept  an offer  of alternat ive em ploym ent , the 
r ight  to severance pay is forfeited. Reasonableness is determ ined by a considerat ion of 
the reasonableness of t he offer of alt ernat ive em ploym ent  and the reasonableness of 
the em ployee’s refusal.  I n the f irst  case, object ive factors such as rem unerat ion, status 
and job secur ity  are relevant . I n t he second case, t he em ployee’s personal 
circum stances play a greater  role.  

(11)  Sect ion 196 of this Act  requires an em ployer t o pay severance pay equal to at  
least  one week’s rem unerat ion for each com pleted year  of cont inuous serv ice unless the 
em ployer  has been exem pted from  the provisions of sect ion 196. This m inimum 
requirem ent  does not  relieve an em ployer from  at tem pt ing to reach consensus on 
severance pay during the per iod of consultat ion. 

(12)  Em ployees dism issed for reasons based on the em ployers’ operat ional 
requirem ents should be given preference where the em ployer  again hires em ployees 
with com parable qualif icat ions, subject  to -  

(a)  The em ployee having expressed within a reasonable t im e from the 
date of dism issal a desire to be re-hired, and 

(b)  The r ight  of the em ployer  t o lim it  preferent ial re-hir ing to specified 
but  reasonable period of t im e. 
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